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end customer is located. Therefore, Level3 reasoned CenturyTel's cost is always the same. In 
addition, under current law, with the application of Bill-and-Keep. CenturyTel d a s  not incur any 

charge for termination." Level 3 does not regard CenturyTel's claim to entitlement of additional 

compensation as legitimate. 

Level 3 reasoned that the language in the FCC's ZSP Remand Order, footnote no. 149, 
does not indicate that the FCC intended to treat ISP-bound traffic differently for all p ~ r p o s e s . ~  

Indeed, Level3 argued, had the FCC intendad to remove ISP-bound traffic from existing 

interconnection agreement terms it would have established alternative interconnection rules for 

this purpose just as it established alternative intercarrier compensation rules. Further Level 3 

argued that CenturyTel's effort to collect originating access charges is explicitly prohibited by 47 

C.F.R. #51.703(b) which states, "a LEC may not wse~s  charges on any other 

telecommunications carrier for telecommunications traffic that originates on the LEC 

net~ork."~' 

Level 3 implored the arbitrators to reject CenturyTel's position because it encourages a 

discriminatory result, noting that enhanced service providers (ESP8). of which ISPs are a subset, 

often purchase local service from the ILECs and the U C s  do not establish separate networks to 

handle ISP-bound calls from ESP customers. Instead, Level 3 asserted, the ILKS route ISP- 
bound and local traffic over the same network facilities and they do this as well for other ILECs 

with no evidence of separate interconnection agreements being involved. By demanding that 

Level 3 adopt a separate and more expensive approach to handle its ISP-bound traffic a dis- 

service is done to Level 3 and future CLECs routing ISP-bound traftlc. In the process, Level 3 
concluded, CenturyTel grants itself and other ILECs a preference in the exchange of ISP-bound 
W C .  

Level 3 interpreted the Direct Testimonies on behalf of CenturyTel to be largely focused 

upon the thii DPL issue regarding FX and Virtual NXX. This issue concerns the dispute over 
what is appropriate intercarrier compensation when a Centur)Tel customer makes a call (usually 

PC modem dialed) to a Level 3 end user ISP and that ISP does not have a physical presence in 
~ ~ ~~ 

'' Petlrion o f h e i  3 for Arblmfion wirh CentwyTel, August 7.2002, pp. 14-18, 

Direcf Testimony of Michdk Krt-rck on B c w o f L c v r i 3  Communicabnr, L.L.C.. October 10, 2002, 
p.7. 
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the CenturyTel customer’s local traffic calling scope. CenturyTel maintained that Level 3’s 
service was analogous to interexchange “800 service” and Level 3 argued that the provision of 

service to a customer outside of the local rate center has been commonly provided by ILECs.6’ 

Level 3 argued that the commission’s decision in Docket No. 24015, which “refused to treat 

AT&T’s proposed service as W’@, did not apply to Level 3 because Level 3 did not seek 

reciprocal compensation with CenturyTel and therefore the commission’s reasoning in Docket 

No. 24015 related to regulatory arbitrage did not apply in this arbitration. 

Finally, Level 3 concluded that CenturyTel’s proposal to apply per-minute origination 

charges to the ISP-bound traffic was discriminatory and anti-competitive. Level 3 argued that 

bill and keep is the appropriate compensation methodology for Level 3’s ISP traffic pursuant to 

the FCC’s ISP Order on Remand. Level3 noted that ISP-bound traffic that originates in 
CenturyTel’s service area and is routed to another ILEC’s service area is not treated as access 

traffic because the t rafk is simply passed off to the other ILEC.?’ Level 3 concluded that 
CenturyTel must apply the same conditions to Level 3’s ISP-bound traffic. 

Level 3 also asserted that CenturyTel was attempting to create a “distinction without a 

diffennce with respect to Level 3’s service.”” Level 3 claimed that its service is in fact a 

competitive response to CenturyTel and other ILEC FX services. Level 3 maintained that the 
only difference between its proposed service and that of the ILECs is B different technology for 

the offering of the service and the fact that Level 3’s customen (ISPs) are more distantly located. 
Otherwise, Level 3 concluded, the functionality of the service is the same as that provided by the 

ILECs for ISP-bound traffic. Level 3 regarded CenturyTel’s proposal to apply access charges to 

Level 3’s service as punitive and not related to actual costs. 

Level 3 suggested that several mechanisms already exist which provide similar service to 

end users, such as remote Call Forwarding (RCF). Extended Calling Service (ECS), Extended 

Area Service (EAS), Extended Local Calling (ELC), Foreign Exchange (FX) and others, that do 

‘’ Id. at p. 8 and footnote 4. 

Id. at p.15 

69 Id. at p.20 

7o Id at 32-33. 
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not “rate,” or produce toll charges for, the end user. The customer’s billing is not the issue, 

argued Level 3, and CenturyTel does not incur any additional costs for originating the 

customer’s call, rather Level 3 bears the additional cost, if any, in transporting the call to its 

distant, ISP, customer?’ Because CenturyTel merely transports the call to the same POI as any 

local call, CentuiyTel d m  not bear any responsibility or cost associated with FX or FX-type 

service. Level 3 intends to locate WIs in each CenturyTel calling area, therefore, CenturyTel 

will have no task, perform no function, and have no expense beyond transporting the call to the 

POI?’ 

Level 3 also discussed in further detail similar offerings of Virtual NXX service being 

made by other ILECs and by CenturyTel. Level 3 noted that GnturyTel does not appear to 

demand that other carriers identify the physical locations of their customers nor does it even 

inquire if those customers arc ISPS?~ Level3 concluded that CenturyTel’s concern about 

Level 3’s service offering was also applicable to the previously mentioned services of other 

ILECs, and of other retail services (like RCF and FX) and that CenturyTel’s focus of effort in 

opposing Level 3 is clearly discriminatory. In addition, CenturyTel does not pay access charges 
for its own services to other ILECs. nor should it, reasoned Level 3, because these toll free 

services benefit the end users. Despite the fact that access charges were developed with the 

intention of keeping local rates low, the access rate structure has hampered the development of 
competition, Level 3 therefore concluded that CenturyTel’s proposed approach for ISP traffic, if 

applied to Level 3, will result in reduced earnings for Level 3, additional charges for Lcvel3’s 

ISP customers, and, ultimately, increased costs and reduced choices for the con~umers?~ 

Level 3 also responded to CenturyTel’s arguments regarding segregation of local traffic 

from ISP-bound traffic, its definition of local traffic, its position with regard to Virtual NXX 
services and its refusal to define “bill-and-keep”. 

” DIrecf Testimony of Tlmthy 1. Gates on BehalfofLcvel3Cornmunicationr. LLC., October 10. 2002. 

Reply T e s t h n y  of Timothy 1. Gates on B e h a l f o f h e 1  3 Comtnunicationr, LLC., October 16, 2002, 

Id. at 5. 

“ I d .  at 8. 

’’ Id at 11-12. 

p.6. 

pp. 5-6. 
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Level 3’s Post Hearing Brief, reitcrated its two primary points with regard to this issue; 

first. that the FCC bans origination charges applied to ISP-bound services by virtue of 47 C.F.R. 

951.701@)(1) and 951.703(b) definitions, and second, that Level 3’s service is functionally 

equivalent to ILEC FX and FX-type services and should be treated in a like manner. With regard 
to this second point, Level3 asserted that the FCC‘s intercarrier compensation rules ban 

origination charges and exempt this traffic from access charges?6 Level3 also addressed 
CenturyTel’s argument that the service it proposes resembles the AT&T proposal in Docket No. 
24015 and denies this claim because Level 3 docs not seek reciprocal compensation, as ATLT 
did for its service offering, and therefore the concern of regulatory arbitrage addressed in that 

arbihation do not apply?’ Level 3 concluded in its Brief that CLECs should not be confined to 
the same ILE!C network architecture or ILEC serving areas, but allowed to develop innovative 

approaches?’ To conclude, as CenturyTel argues, that the Level 3 offering differs from ILEC 

similar FX offerings and therefore does not qualify for the same rate treatment, would result in 

discrimination against the CLECs and, in Level 3’s opinion, hamper competition by enforcing 

outdated regulatory constructs. 

Level 3’s Post Hearing Reply Brief. December 13.2002. restated its positions regarding 

this issue. Level 3 emphasized that the calls placed to its ISP customers are locally dialed calls. 

Therefore. CentucyTel’s arguments regarding comparisons to toll calls are immaterial. Further, 
Level 3 asserted that it is seeking the commission’s achowledgment of the FCC’s decision to 

adopt bill and keep as the appropriate compensation mechanism for these calls on the basis of the 

fact that the calls are locally dialed ISP-bound traffic. Level 3 argued that CenturyTel confuses 
the issue by asserting that the commission is making an independent decision regarding the rate 

treatment for ISP-bound traffic rather than applying the existing FCC decisions to this traffic.” 

Level 3 refuted the CenturyTel claim that FX service was a “twtwo-way service” by noting that the 

CenhuyTel witness has admitted that FX service was not always two-way in nature and that the 

l6 Level 3 Post Hearing Briej pp. 21-19. 

Id. at 34. 
Id. at 36. 

Level 3 Post Heating Reply Brief. p. 23. 
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arbitraton in Docket No. 24015 had concluded that FX service wm “primarily characterized by 

high volumes of in-bound calls.”so 

2. CenturyTel’s PoaUlon 

CenturyTel asserted that Virtual N M ,  FX-type, calls should be properly classified as 
interexchange and subject to originating me89 charges. Likewise, CenturyTel claimed that 

other state commissions had concluded that access charges were being avoided. Centurflel 

described Level3’s service as the assignation of threedigit prefixes, associated with 
CenturyTel’s local calling areas, to its ISP customers, who have no physical presence in 
CenturyTel’s area. CenturyTel stated that the distinction avoided by Level 3 regarding the end to 

end nature of the communication is the very issue regarded as more significant by the courts and 

FCC than the type of facilities employed to complete the communication!’ 

CenturyTel equated Level 3’s proposed service as functionally equivalent to 800 

service. In exchange for the ability to receive calls without incumng costs to the callers, the 800 

service customer pays a usage fee to the interexchange carrier (MC) who then pays acws 

charges to the ILEC for access to theii network. Centuwel concluded that to pennit Level 3’s 

FX-typeNirtual NXX proposal would allow Level 3 to provide its ISP customers with 800 

service without requiring the payment of necessary access charges. CentulyTel noted finally that 

it is unclear where Level 3 intends to interconnect with the CenturyTel network facilities and 

therefore it is difficult to determine which costs incurred by Centurnel might be left 

unrecovered. In its opinion. Level 3’s assertion that there is no additional cost to CenturyTel to 

transport and switch its end user calls to the Level 3 POI is premature at best.“ 

CenturyTel reasoned that Level 3’s service is the same as 800 Service because Level 3 

acquires a local exchange number, which customers then dial to reach an ISP located some 
distance away from the local exchange without incurring toll or long distance charges. The call 

proceeds to the local CenturyTel end oftice, where it is switched to an MC facility. from there 

Id at22 re: Tr.574:1&22,575:9-11,576:10-21 and Docket No. 24015. RevisedArbitrorion Awardp. 56 
11.289. 

‘I CenturyTel Response to Lcvcl3‘s Petition at 17. 
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the call will be switched to Level 3’s switch, located in Dallas, and, finally, from Level 3’s 

switch, the call is terminated to the ISP who is Level 3’s customer. CenturyTel advised it does 

not believe that Level 3 will have a local switch or end office presence in the Centurnel local 
service a~e8s.8~ CenturyTel noted that the traffic is not local, does not originate and terminate 

within the same local calling area, and that the methodology does not meet the definition of FX 
Service, which q u i r e s  a dedicated connection between the customer’s premise (ISP) in one 

exchange and the (CenturyTel) end ofice in the foreign exchange.” The fact that the Level 3 

senice is designed to be inward calling only makes the service most closely resemble 800 

Service because FX service is generally a two-way service, in the opinion of CenturyTel. 

Therefore, CenturyTel concluded that Level 3 has mischaracterized its service offering as 
“FX-like” to avoid paying Centumel rightful compensation for its provision of the switching 

and loop facilities at the “Open End.”’” Level 3’s service will therefore compete with traditional 
800 Service without paying appropriate access charges, a discriminatory outcome., in 
Centurnel’s opinion.“ CenturyTel also noted that the fact that 800 Service incurs access 

charges does not result in companies using such service applying toll charges to the end users 

that contact them. 

In addition. CenturyTel reiterated its arguments and again noted that the service proposed 
by Level 3 does not meet the PCC definition of FX service because there is no dedicated 

connection between the subscriber’s premises and the distant end office.” CenturyTel cited the 

Revised Arbitration Award in Docket No. 24015, wherein the arbitrators expressed concern over 

rate arbitrage resulting from the assignment of NPA-NXX with no conelation to the geographic 

location of the party.8’ The Revised Arbitration Award noted that the Commission had rejected a 

‘I  Id. at 19-20, 

” Direct Testhony of Susun W. Smlrh on Behuho(fof CenruryTel of Lake D u h ,  h c . ,  and CrnluryTel of SUI 
Murcos, fnc., O c t o k  10,2002, pp. &IO. 

Id.ntpp.11-12. 

Id. atpp. 14-15 

Id rpp. 16-17. 

I’ Id rpp.  11. 

Id rpp.  16 
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proposal in Docket No. 2198289 becausb of its effect upon the ILEC revenue stream and 

avoidance of access chargesw CenturyTel concluded that a call cannot be local when its 

termination is not local, and that treating Level 3’s JSP-bound traffic as Local traffic will result 

in discriminatory treatment against other carriers and a negative revenue impact upon 

CenturyTel. 

CenturyTel also disagreed with Level 3’s argument that Level 3’s service was similar to 

ILEC FX, RCF, ELCS, etc .... services and asserted instead that the service most closely 
resembles that of MCs, in particular, 800 Service. CenturyTel r e - a f f m d  its position that the 

issue at hand is entirely dial up ISP-bound traffic and disagreed with the Level3 

characterizations regarding voice and internet telephony policy implications, stating that Level 3 
has not deployed voice services or local services and that in any case the presumption of the end 

user’s modem being located within the same local calling area 88 the ISP would not apply, 

therefore the MIC is interexchange in nature?‘ CenturyTel asselted that the FCC’s ISP 

Remand Order merely added “local” ISP-bound traffic to its existing authority under mA 5201 

and determined that bill-and keep w a  the appropriate compensation mechanism for such 

traffic.” CenturyTel claimed that the FCC had not modified the access charge regime for ISP- 

bound traffic that originates and terminates outside of a single calling area. Whether Level 3’s 

traffic f d a  under the defhtion of exchange nccess or information access traffic as defined in 

8251(g), CenhuyTel concluded the local interconnection requirements of 9251 are not 

applicable, because either way the Level 3 traffic falls into 8201 j~risdiction?~ 

CenhuyTel concentrated  upon the definition of Level 3’s traffic, a comparison of that 

traffic with existing traffic modes, and the effect of Level 3’s proposal upon the public switched 
network. CenturyTel argued that Level 3’s proposed VNIM service avoids compensation to 

CenturyTel for the use of its local network unlike any other existing service that transmits a call 

Dofkct No. 21981, Pmccedlng to Eromine Reciprocal Compensation Pursuant IO Sect. 252 of the 

Docket No. 24015. Revised Arblrratlon Award, August 28.2002, p. 36. 
Federal Teleconununlcariotw Acr of 19%. 

’’ Reply Tesrlmony of Wesley Robinson on Beholf of CenruryTel of h k c  Dallas, Inc.. and CenruryTeI of 

p1 Id, at20. 

San Marcos, he.. filed October 16,2002. pages 6-8. 

9’ Id. at21. 
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from the local network to an area outside of the local serving area”. CenturyTel compared the 

Level 3 proposed traffic scenario with 800 service, FX service, and ECS (expanded calling 

services) and concluded that there was no difference in outcome among these traffic servicing 

provisions aside from the avoidance of compensation in Level3’s proposal?’ CenturyTel 
asserted that it is dependent upon access revenues to build and maintain the local network and 

that the Level 3 proposal will result in a shift in existing regulatory policy such that local end 

usefs in the CenhuyTel network will suffer the consequences?6 

CenturyTel’s Post Hearing Brief, November 27, 2002, emphasized the importance of a 
decision regarding appropriate compensation for the ISP-bound traffic Level 3 proposes. 
CenturyTel asserted that bill-and-keep compensation is not appropriate because it does not 

adequately compensate the company and that appropriate compensation for this traffic is solely 

under FCC jurisdiction pursuant to the terms of the ISP R e d  Order. CenturyTel surmised 
that the determination of whether the Level 3 traffic is closer in analogy to FX or 800 service 

will determine the appropriate compensation. CenturyTel asserted that #251(g) of the l T A  

indicates that the nature of the interconnection determines compensation. Following the logic of 

Level 3 would result in all traffic of an ISP-bound nature being billed via bill-and-keep and 

CenturyTel argued this is clearly undesirable. 

CenturyTel interpreted Level 3’s position as one in which by arguing that its traffic was 

comparable to FX traffic it would then be able to classify the traftk as local which in turn would 

subject it to bill-and-keep provisions pursuant to the recent FCC Order.n CenturyTel argued 

that the defmition of toll service in 47 C.F.R. 851.5, “telephone service between stations in 

different exchange areas for which there is a separate charge not included in contract8 with 

subscribers for exchange service”, fits the proposal for Level 3 traffic. CenturyTel asserted that 

Level 3’s claim that its service is FX accomplishes one end, the avoidance of applicable 

charges?’ 

Id. at 7-8. 

’’ Reply Testimony of Ms. Smith on Behalf of CenturyTeI of Lake Ddh, /ne.. and CenturyTel of Son 

%Id. at 9-13. 

Marcos, Inc., October 16.2002. p. 9-13. 

CenluryTel Post Hearing Bdefpp. 18-19. 

Id at20. 
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CenturyTel noted that an FX service requires the LEC to be compensated for the “open 
end” of the circuit and that Level 3 has not offered to do this despite the fact that it insists its 

service is FX in nature.99 Finally, in its Brief, CenturyTel commented again that the service 

offered by Level 3 is not comparable to that offered by AT&T in Docket No. 24015. CenturyTel 

asserted that the difference between Level 3’s service in this arbitration and AT&T’s service in 
the arbitration in Docket 24015 is that AT&T offered local service to a customer in one exchange 

that reached a customer in another distant exchange. In this docket, in the opinion of 

CenturyTel, Level 3’s service is strictly an inward-bound, interexchange, toll-free calling 

service, differentiated from 8M) service only in that it uses a seven digit number instead of a ten 

digit number and it makes its data dip at the Level 3 switch rather thaa within the public network 

switch.1m 

In its Post-Hearing Reply Brief of December 13, 2002, CenturyTel summarized its 

position and emphasized its previous arguments. First. CenturyTel stated that Level 3’s 
proposed service is functionally equivalent to 800 service and that docket No. 24015 had 

distinguished between FX type services and 800 services. Therefore, Level 3’s service offering 

does not meet the Docket No. 24015 standard. On this point, CenturyTel noted that the Award in 

Docket No. 24015 relied upon the definition of PX service contained in Subst. R. 926.5(86)10’ 

and also stated that “FX does not in and of itself facilitate the provisioning of toll calls beyond 
the two affected exchange service areas.’*‘(n 

CenturyTel re-stated its conclusion that if Level 3 insists upon its service being FX in 

n a t w  then the usual special accass/pnvate line charges and usage based charges should apply. 
Finally, CenturyTel addrcssed Level 3’s accusation that opposition to its service offering is 
discriminatory and thwarts innovation. CenhuyTel stated that the Level 3 service, “Connect 

Modem”, will consist of VNXXs and l e d  facilities. Therefore, in CentuqTel’s assessment, 

Level 3’s service is not innovative. 

Id at 21, re: TI. St pp 507-509. 

Im Id. at 21-22. 

“’ “exchange service furnished by mram of a circuit connecting a cultom’s sfation 10 a primary service 
offlce of another exchange” 

I m  Post Hearins Reply Brief of CenhrryTel of Lake Dallas, Inc., and CenturyTel of San Marcos, Inc.. p. 14. 
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Level 3's claim that CenturyTel is operating its own ISP "roaming service" without 

payment of access charges and, therefore, discriminating against Level 3 by proposing to impose 

access charges in this instance is completely unfounded in CenturyTeYs opinion.'m C e n t w e 1  

noted that no showing has been made that the affiliate CenturyTel offering ISP-bound services 

does not pay access charges to the underlying LECs. 

CenturyTel maintained that it seeks consistent treatment of like carriers, thereby 

preserving the integrity and stability of its tariffs. whether appropriate charges are for 

interexchange traffic (access charges) or FX type service (FX related charges). Further, Level 3 

has never shown that the obligation to pay such charges would render its services non- 

compensatory, therefore there is no evidence that appropriate application of charges would 

prevent the service from being offered.'04 

3. Arbitrators' Decision 

The Arbitrators refer to the ISP Remand Order and the FCC's exception to the interim 

bill-and-keep compensation provisions developed therein. In its Order the FCC noted that the 
Eighth Circuit observed that pre-existing regulatory treatments of services (access charges) 
were not expected to move to a cost based pricing structure immediately and that those services 
enumerated under $25l(g) are therefore "carved out" from the purview of #251(b).'" The FCC 

further reasoned, from this observation of the Eighth Circuit, that services equivalent to two 

LECs providing access service to an ISP's end-users fall within the 52SI(g) standardr.'" 
Finally, the FCC stated that such services were subject to FCC or state jurisdiction whether 
those obligations implicated pricing policies or reciprocal compensation'M This laner 

conclusion is pertinent to the Arbitration at hand. 

The Arbitrators ah not 3rd persuasive Lcvel3's argument that 47 C.F.R. #51.703(b) 

prohibits CenturyTel from collecting originating access charges for ISP-bound services in all 

Irn Id. at 24. 

IDI Id at%. 

'OJ ISP Remand Order, 138. re: Comptel. I17 P 3d at 1073. 

Id atg39. 
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circumshwces. The Arbitrators believe that, although ISP tra& has not been dejZned as access 

trafic, it has now been defined by the FCC as interstate traffic. Though it would be easier for 

the parties and the Arbitrators If all aspects of the terms, conditions, and rates for ISP-bound 

service had been decided and made available by the FCC, the reality i8 that this is an area which 
is being dejned within the marketplace and through laborious policy decisions in both 

jurisdictions. 

As noted by CenturyTel, it is unclear where Level 3 intends to interconnect with the 
CenturyTel network facilities and, therefore, it is diflcult to determine which costs incurred by 

CenturyTel might be lefr un-recovered. Level 3's assertion that there is no additional cost to 
CmturyTel to transport and switch its end-user calls to tirc Level 3 POI is  indeed premature, as 

noted by CentuyTel. However, based upon the information provided in this arbitration, Level 3 

proposes a service, inter-exchange and possibly interstate in nature, employing an FX style 
architeciure, which evades existing regulatory treahnent with regard to jurisdictional 
compensation. 

As posited by Level 3, the proposed service most closely resembles that of FX service. It 

Therefore, special access allows ISP end-user customers to avoid payment of toll charges. 
charges applicable to other FX customers appear legitimate. 

As discussed during the Hearing, FX curtomers typically pay originating LEC interoffice 

channel mileage, a local channel charge and a local minute of usage charge.'0B Between the 
originating LEC end ofice and the terminating LEC end ofice) the FX customer typically pays 
an lXC for interofice channel mileage and the IXC makes payment to the LEC for appropriate 
tariffed rates for interconnection to its network. 

Level 3 contends that the ISP-bound nature of its traflc serves alone to exempt its service 
offering from jurisdictional compensation and, in the opinion of the Arbitrators, this view 

constitutes an over-broad interpretation of the FCC's ISP Remand Order. The FCC's Order did 

not recharacterize interexchange ISP-bound traflc to be free from intercarrier compensation 

despite originating and terminating in different local exchange service area The FCC sought to 

eliminate the incentive for CLECs to cater strictly to such I S P - b o d  tm&, reaping profts from 

Irn Id. atq39. 
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the LEC and the ISP customer, and subsidizing internet usage at the expense of the general 

ratepayer. Clearly, to accept Level 3's position, that it is exemptfrom the uswl inter-cxchange 

compensation of either special access or switched access charges, results in the same imbalance 

that the FCC sought to correct in its Order. 

The Arbitrators concludc that the proper treatment of Foreign Exchange (FX) or 

"Virtual NXX" traflc for inter-carrier compensation purposes is ihat affordcd all FX customers, 

rhe application of appropriate tarifled charges for the interconnection. To do otherwise 
discriminates against the balance of F X  customers, including LEG to LEG FX arrangements, 

and lays aside existing regulatory compensation prematurely. 

Level 3 may  meet this decision's requirement by either purchasing FX service from 
CenturyTel's (and any other affected carrier's) tarit]: or by negotiating special access 
arrangements with CenturyTel (and any other affected carrier) as required to establish its 
service. 

D. DPL Issue No. 4: uw should e mrtie s deflnc BUI-and-KeeD comDensaflon to p I r R  1 

1. Level 3's Position 

Level 3 proposes the adoption of the FCC's definition of bill-and-keep as it appears in the 

ISP Remand Order. According to this definition, each party is responsible for looking to its own 
end users for recovery of costs. In addition, Level 3 proposed that ISP-bound traffic be treated in 

accordance with the ISP Remand Order and language appropriate to this approach be adopted in 

the interconnection agreement at Article V, Section 3.2. 

Level3 also opines that CentuqTel's IATA imposes unspecified originating usage 

charges on ISP-bound calls, thus violating the FCC's directive in the ISP Remund Order to apply 

bill-and-keep to such calls. In Level 3's analysis, the IATA proposed by CenturyTel is 

loa Tr. at 700 at 9-25. 
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discriminatory bwause CentuqTe19crvea its own ISP customers using local service tariff terms 
and rates.lo9 

Level 3's Posr Hearing Brief and Reply Briefarged that CenturyTel's position regarding 
the application of bill-and-keep billing methodology for ISP-bound traffk is actually and 

argument suited to Issues 2 and 3 of this arbitration. Centwel's argument, that the location of 
the ISP modem banks is critic& is absurd in Level 3's estimation, because if the location of the 
modem banks does not matter with regard to reciprocal compensation and jurisdictional issues 

then an argument that it matters with regard to CenturyTel's compensation docs not follow.'1o 

Similarly, CenturyTel's argument ignores the fact that the FCC determined that the jurisdiction 
of the traffic is dependent upon the fact that the traffic is destined for the internet not where the 

modem banks are placed. In its Reply Level 3 urged the arbitrators to adopt its language for 
Section 3.2.2 (Bill-and-Keep), of the interconnection agreement but stated that should the 

arbitrators determine that the additional language related to examples of traffic other than local 

traffic, is disputable that the abbreviated revision eliminating these items is acceptable."' 

2. CenturyTel's Position 

CenturyTel maintained that the ISP Remand Order only addresses the termination of calls 

made to an ISP within the customer's local calling area. CenturyTel cites to the Remand Order 

f13 which acknowledges that the FCC sought to answer the question of "whether reciprocal 

compensation obligations apply to the delivery of calls from one LEC end-user customer to an 
ISP in the same local calling area that is served by a competing LEC". CenturyTel noted that the 
D.C. Circuit interpreted this as applying only to calls made to ISPs located within the caller's 

local calling area Therefore, CenturyTel reasons that neither the FCC nor the D.C. Circuit 

contemplated ISP-bound traffic obligations diracted to an ISP located outside of the local calling 

area as would apply to all of Level 3's W i c  and bill-and keep does not apply. 

loo id. a t 6  

'lo Post Heorin.8 BricfofLvel3Communkotioru, LLC. at 41. 

Id. at%. 
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CenturyTel asserted that it did not object to adoption of the definition for bill-and keep 
proposed by Level 3 provided that the term “Local” is inserted in the fmt sentence between the 

words “terminating” and “traffic.” 

In its Post Hearing Brief and Reply Brief CenturyTel re-asselted its position that the ISP 

R e d  Order imposes bill-and-keep for the termination of calls made to an ISP located within 

the local calling area. CenturyTel argued that the language proposed by Level 3 would exclude 

ISP-bound traffic from any imbalance calculation. and extend bill-and-keep to “internetwork 
facilities” (an undefined term) access traffic. and wireless traffk although none of these services 

have been raised as issues in this arbitration.”* 

In its Reply CenturyTel disagreed with Level 3’s assertion that the proposed definition of 

bill-and-keep is that used by the FCC’s ISP Remand Order at footnote 6. However, CenturyTel 

did agree with Level3’s position that the jurisdictional nature of the ISP-bound traffic is 
determined by the fact that the internet is the destination of the traffic.”’ CenturyTel asserted 

that this is the core issue upon which the FCC has based the assertion of its authority over ISP- 

bound traffic and therefore the FCC is the proper authority to determine whether bill-and-keep 

applies when a carrier interconnects to provide an interexchange service to ISPs. Again, 

CenturyTel concluded that the commission should decline to address this issue, as it did in its 

decision in the Award for Docket No. 24015. 

3. Arbftmtors’ Decklon 

In the context of this arbitration and the Arbitrators’ previous Issue decisions, the 
Arbitrators conclude that the FCC’s bill-and-keep provisions for ISP-bound trafic do not apply 
to a service offering such as that proposed by Level 3. The Arbitrators conclude that Level 3’s 
proposed traflc will not be local ISP-bound tr@c because it does not originate and terminate 

within the local axchange service area. The FCC’s concern regarding imppropriate reciprocal 

compensation measures does not apply. 

‘ ‘ I  Posr Hearing Rdef of CenruryTcl of Lake Dallas, Inc.. md CenfuryTel of Sun Marcos. hac.. pp. 22-23. 

“’L.evcl3 Communicafions, LLC. Rriefp. 51. , 



As noted in the Revised Arbitration Award, in Docket No. 24015, FX service is  a value- 

added service offered to customers who are interested in creating a “local“ presence in a 

foreign exchange. The Arbitrators in that docket considered a value-added service to be a 

service that a customer pays a premium for in order to derive ndditional economic or other 
benefits. From the perspective of the end-user located in the foreign exchange, the FX customer 

appears to be “local” and all calls made to that customer are treated as local. While FX service 
has traditionally been oflered by LECs for many decades,”‘ the evidence in the record in Docket 

No. 24015 indicated that the competitive market for FX service is in its infancy and will grow in 
the future.”’ The Arbitrators in Docket No. 24015 found that it was critical that the wholesale 

compensation mechanism for FX service support the development of an eficient and viable 

market so that FX customers wlll receive accurate retail price signals from cam’ers competing 

on the basis of the quality and eflciency of the services they provide. The current Arbitrators 

concur with this judgment. 

The Arbitrators in Docket No. 24015 also noted that the primary focus of the ISP Remand 
Order was to appropriately classify and develop a compensation mechanism for ISP-bound 

trafic. However, the 

Arbitrators in Docket No. 24015 concluded, and the current Arbitrators agree, that the FCC did 
not abandon the concept of a local call or a local calling area, nor did it pre-empt state 
commissions from defining a local calling area. In fact, in explaining the lack of an anulogy 
between ISP-bound traflc and local calls, the FCC ajjirmed that local calls are communication 
between two partics that remain squarely in the same local calling arealJ6 The Arbitrators also 
note that the ISP Remand Order did not invalidate this Commission’s holding in Docket 
No, 21982 that the geographic location of the end user, rather than the assignment of an NPA- 
Mar. is the appropriate standard for defining a local calling area. wke the Arbitrators in 

Docket No. 24015, we c o n c l d  that an important factor in the classipcatwn of FX service for 

purposes of compensation is the geographic location of the end user rather than the network 

costs of the service. As a result of their analysis in Docket No. 24015, the Arbitrators concluded 

In that context, the FCC had deleted references to “local” traflc. 

“‘SWBT’sFXta~iffsdate backto 1919(DockatNo.24015Tr. 81 107(July2,2001)) 
‘Is Docket No. 7.4015, Tr. at 333-338 and 650-651(July 2.2001) 

‘I6 ISP R e d O r d e r T , 6 3 .  



that LECs musi segregaie ISP-bound t r a c  according to jurisdiction for the purposes of 

compensation. 

The Arbitrators here conclude thai the defnitlon of bili-and-keep should include the term 

“local” before ihe word “imffic” and that bill-and-keep provisions should apply to any k v e l 3  

ISP-bound rrafic where the k v e l 3  ISP customer’s presence and the ISP customer’s customer 
are both in ihe local exchange urlling area 

11. CONCLUSION 

The Arbitrators conclude that the decisions outlined in the Award as well as any 

conditions imposed on the parties by these decisions, m e t  the requirements of FTA 8 251 and 

any applicable regulations prescribed by the FCC pursuant to FTA 8 251. 

m. PCST-AWARD k’ROCEDURAL SCHEDULE 

As requested by the parties, the Arbitrators have made determinations regarding the 

proper definition of Level 3’s ISP-bound traftic. whether it required a separate interconnection 
agreement, appropriate inter-carrier compensation for this traffic and the p r o p  definitions of 
local service and bill-and-keep compensation pursuant to the FCC‘s ISP Remand Order. 

Parties proposed language in the Revised DPL submitted on October 15. 2002, and the 
arbitrators have developed specific language, presented in the Final Arbitration DPL attached as 

Attachment B. to address each issue resolved in this Award. 

However, Level3 has not concluded the network design of its interconnection with 

CentuqTel. To ensure that the policy decisions made herein are appropriately incorporated into 

the parties’ interconnection agreements. Level 3 is directed to develop a network design that 

reflects the contract language approved in this Award, and the pcuties ue to submit their fmal 
interconnection agreement, with clarification of any language that differs from that previously 

reviewed by the Arbitrators, to the Arbitrators for final review. To the extent that such language 

is not agreed-upon, the Arbitrators will make language reummndations consistent with the 
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- 
ACTMTY DATE 
AWARD mLED March 12,2€03 
DEADLINE FOR FEUNG O F  
(1) INTERCONNECTION AGREEMENT 

(2) DISPUTED CONTRACT LANGUAGE 

April 9,2003 

LANGUAGE. OR 

policy decisions contained herein. The table below sets forth the procedural schedule that will be 
in effect unless and until superceded 

Additional procedural deadlines will be established as required when the patties make 

their interconnection agreement filing on April 9,2003. 
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ATTACHMENT A 
BACKGROUND AND REFERENCE INFORMATION 

I. JURISDICTION 

If an incumbent local exchange carrier (ILEC) and a competitive local exchange carrier 
(CLEC) cannot successfully negotiate rates, terms and conditions in an interconnection 

agreement, pursuant to 0 252 of the federal Telecommunications Act of 1996 (FTA).”’ 

specifically FTA 0 252(b)( I), provides that either of the negotiating parties “may petition a State 

commission to arbitrate any open issues.” The Commission is a state regulatory body 

responsible for arbitrating interconnection agreements approved pursuant to the FTA. 

U. PROC~OURAL HISTORY 

On August 8, 2002. Level 3 filed a petition for arbitration, pursuant to FTA 252(b). 

against CenturyTel requesting resolution of numerous issues related to ISP-Bound Ex-Type 

traffic. 

A prehearing conference was held on September 6, 2002 where the parties jointly 

proposed a procedural schedule. Parties agreed to file initial briefs on September 23. 2002 
regarding their first issue, whether ISP-bound traffic should be handled by a separate agreement. 

Discovery was initiated on September 13, 2002 and concluded on September 27, 2002. On 

October 1,2002. Parties requested an extension of the original September 30, 2002 deadline for 

filing an initial joint Decision Point List (DPL). On October 2. 2002 Order No. 3, Extending 

Decision Point List Deadline, granted the parties’ request and extended the deadline for the DPL 

to October 7. 2002. On October 7. 2002. the parties filed a joint DPL. On October IS, 2002, 

parties fied a further negotiated joint DPL (hereinafter referred to as the Final DPL). 

Level 3’s Motion for a Prorecrive Order wu filed on September 24, 2002. Level 3 

advised that Patties had agreed to use the Protective Order in Docket No. 25188, Petition ofEl 
Paso Networks, LLC for Arbitration of an Interconnection Agreement with Southwestern Bell 

Telephone Company. for the review of responses to requests for information. On October 15. 

”’ Pub. L. No. 104-104. 110 Stnt. 56 (codified as amended In SesttewJ sections of 15 and 47 U.S.C.) 
WA). 
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Ordcr No. 4, Issuing Protective Order and Requiring Responses to Requests for Information be 

Filed with the Commission, was issued, formally adopting the Protective Order. 

Direct testimony was filed on October 11, 2002 and rebuttal testimony was filed on 
October 16.2002. The hearing on the merits was held on October 21, October 22, and October 

23,2002. 

Paaies tiled a letter on November 4, 2002. requesting an extension of the time limits 
established in FTA 8252(b)(4)(C) for this proceeding and stating that they would file statements 

in which they agreed not to seek reversal of any award pursuant to FTA #252(b)(4)(C) should the 

Arbitrators grant their request. Parties proposed that Initial Briefs be due on November 27,2002, 

and Reply Briefs be due on December 13.2002 and that the deadline for the final decision in this 

arbitration be extended accordingly. On Novembcr 8, 2002. Order No. 5 ,  Extending Briefing 

Schedule and Requiring Statement Addressing FTA 8252(b)(4)(c) Deadlines, was issued. 

On November 13, 2002, both Parties tiled Statements regarding the extension of 

the schedule and the impact of FTA #252(b)(4)(c) upon any subsequent request for reversal that 

Parties might seek based upon the statute’s established time line. On November 27,2002, Initial 
Post Hearing Briefs were received and on December 13, 2002, Post Hearing Reply Briefs were 

received. 

111. RELEVANT STATE AND FEDERAL PROCEEDINGS 

1. Mega-ArbUmIons 

The FTA became effective in February 1996. Soon thereafter, several proceedings. 

collectively ref& to as the Mega-Arbitrations, were initiated and consolidated for the purpose 

of arbitrating the first interconnection agreements in Texas under the new federal statute. A 

focal issue in these proceedings revolved around establishing “reciprocal compensation” rates. 
“Reciprocal compensation” refers to the statutorily mandated arrangement between two carriers 

by which each carrier receives compensation for the transport and termination on its network 
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facilities of telecommunications traffic that originates on the network facilities of the other 

carrier.’ ‘‘ 
In November 1996, the Commission issued the First Mega-Arbitration Award in Dockt  

No. 16189II9 which established inter-carrier compensation rates, on an interim basis, for end- 

office switching, tandem switching, and inter-offlce transport. The reciprocal compcnsation 
rates adopted in the Fin1 Mega-Arbitration Award applied to “calls that ori- and terminate 

within the mandatory single- or multiexchange local calling area of SWBT, including the 
mandatory Extended Area Service @AS)  area^ served by SWBT.”lZO During the first nine 

months after the date upon which the first commercial call terminated between SWBT and a 

CLEC, however, the Commission designated “bill-and-keep”’Z’ a8 the arrangement by which 

reciprocal compensation would be accomplished. 

The Second Mega-Arbitration Award in Docket No. 16189122 issued December 1997, 

approved cost studies for SWBT and established permanent inter-carrier compensation rates for 

SWBT interconnection agreements. 

Pursuant to FTA 8 252(i). many CLECs subsequently opted into the reciprocal 

compensation provisions in the interconnection agreements approved in the Mega-Arbitration 

proceedings. Neither the First nor Second Mega-Arbitration Award, or the interconnection 
agreements resulting from those proceedings, specifically addressed the issue of whether a call 

bound for an Internet service provider (ISP) is subject to reciprocal compensation. In addition, 
neither Award addressed the definition of ISP-bound traffic that doas not terminate in the local 

’” See FTA gg ‘Ul(b)(J), 252(d)(2). The FCC has consmKd the reciprocal cornpensstion requiremen1 in 
the FTA lo apply to local telecommunications aaftic only. 47 C.P.R. 0 51.701(0) (1998). 

Petition of MFS Communications Company, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreement Between MFS Communicatlonr Company, Inc. and Sourhwestem Bell Telephone Company, Docket No. 
16189. er al Award (Nov. 8,19%)(FmtMega-ArbibltrMl Awsrd). 

I r n  Id. 958. 

‘*I FTA 0252(dX2XB)(i) permils “arrangements that afford the mutual recovery of cos& through the 
offsetting of reciprocal obligations, including arrangsmenls that waive mutual recovery (such aa bill-and-kwp 
arrangements).” 

Pctirion of MFS Comnucn&ationr Company, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreement Between MFS Communiccrrlons Company, Inc. and Southwestern Bell Tekphone Company, Docket No. 
16189. et al. Award (Dec. 19,1997) (Second MegbArbitrntion Award). 
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exchange M a  but is routed to the CLEC for transport to an ISP located outside of the local 

exchange area. 

2. Docket No. 18082 

The reciprocal compensation provisions in the interconnection agreements approved in 

the Mega-Arbitration proceedings were initially disputed in Docket No. 18082.123 In October 

1997, Time Warner Communications of Austin L.P.. Time Warner Communications of Houston, 

L.P., and FIBRcom (collectively, TW Corn)  filed a complaint pursuant to Subchapter Q of the 

Commission’s procedural rules. alleging that SWBT had breached its interconnection agreement 

with TW Comm. 

Specifically, the controversy centered on coqnsa t ion  for calls connecting SWBT 

customers to TW Comm customers that are ISPs. SWBT had nhsed to compensate TW Comm 

for such calls according to the reciprocal compensation rates in the interconnection agreement, 

based on its contention that those calls were not “local” in nature. 

The Commission rejected SWBT’s position and concluded that the calls in controversy 

were subject to the interconnection agrement’s provisions relating to reciprocal compensation 

for the transport and termination of local traffic. In reaching this conclusion, the Commission 
first examined the nature of an ISP-bound call. It found that a call over the Internet consists of 

two components: (1) the information service component, which is the content of the call, and (2)  

the telecommunications service component. which is the carrier-to-carrier and carrier-to-end-user 
transmission of the call. With respect to the latter, the Commission concluded that when a 

person calls an ISP within a local calling area, the M t c  carried on the call’s transmission path is 

local in nature, with the telecommunications service component of the call terminating at the 

I S P . ~ * ~  

Having reeched this conclusion, the Commission then found that the scope of the 
The definition of “local traffic” in the interconnection agreement included ISP traffic. 

I D  Complainr and Request for  Expedited Ruling of The Warner Communications, Docket No. 18082. 
Older (Feb. 27.1998). 

‘14 In finding that such traftlc is local in nature. the Commission rejected SWBT’s end-bend analysis of 
an ISP-bound call. which viewed the call &( terminating at the website or webrites ullirmtoly accessed by the calling 
party. rather than at the ISP. 
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interconnection agreement’s definition stated that, for reciprocal compensation purposes, “local 

mffic” includes (I) a call that originates and terminates in the same SWBT exchange sea, or (2) 

originates and terminates within different SWBT exchanges that share a common mandatory 

calling area e.g., mandatory EAS, mandatory extended local calling service (ELCS), or any 

other service with a mandatory expanded local calling scope. The definition did not distinguish 

types of calls (i.e., Internet vemu voice), but rather focused upon the area in which the call 

originated and terminated. Therefore, if a call to an ISP originated and terminated within the 

same exchange or mandatory calling area, the traffic terminating at the ISP constituted “local 
traffic” and, consequently, was subject to the reciprocal compensation rates for such uaffk, as 

specified in the interconnection agreement. 

3. Other Post-Intenonneetion Agreement Disputes 

Other post-interconnection agreement disputes between ILECs, including SWBT. and 

CLECs involving the same issue arose after the Commission’s d i n g  in Docket No. 18082. In 
those subsequent proceedings interpreting specific interconnection agreements, the Commission 

applied the precedent established in Docket No. 18082 in finding that the transport and 
termination of calls to ISPs is subject to reciprocal compensation.”’ 

4. Docket No. 21982 

In Docket No. 21982,‘” the Commission approved permanent rates for inter-camier 

compensation relating to the transport and termination of local traffic between SWBT and certain 

CL5Cs. Specifically, the rates provided reciprocal compensation for the inter-office transpon 
end-office switching, and tandem switching of local traffic. The Commission determined that a 

See Pelifion of Waller Creek Communkatlonr, Inc. for Arbinaflon with Sourhwesrern Bell Tekphone 
Company, Docket No. 17922, Order Approving Interconnection Agrssmnt (April 28, 1998): Complaint of Taylor 
Communicationr Group, lnc. Againn Soufhwesfem Bell Telephone Conipany. Docket No. 18975. Order No. 3 (May 
4, 1998); Complainf and Requcsl for Expedited Ruling of Golden Harbor of Texas, Inc., Docket No. 19160, 
Mimitor’s Decision (lune 30. 1998); Pefltlon for Arbinafion Pursuant fo FTA 252(b) fo Esfablish 
lnrerconnecrion Agreemenf wifh GTE Southwesf Incorporaeci Doc& No. 20028, Arbitration Award (Feb. 22, 
1999); Complain1 of MFS Agalnrr GTE Soufhwear, Inc. Regatding CTE’s Nonpaymenf of Reciprocal 
Compmsafion, Docket No. 21706. Preliminary older (April 13. ZNlO). 

Proceeding to ExMtinr Reciprocal Cornpenration Punuanf to Secrion 252 of the Frderul 
Tclecomunicarions Act of 1996. P.U.C. Docket No. 21982 [Revised Arbitration Award (Aug. 31, 2Doo); Final 
Order (March 5,2001)). 

1% 
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call to an ISP is subject to reciprocal compensation rates to the extent that such a call originates 

from and terminates to end-usera, including ISPs, within the same local calling area 

The Commission reaffirmed its previous determination that reciprocal compensation 

arrangements apply to calls that originate from and terminate to an end-user within a mandatory 

single or multi-exchange local calling area, including the mandatory EAS/ELCS areas comprised 

of SWBT exchanges and the mandatory EASELCS areas comprised of SWBT exchanges and 

exchanges of independent ILECs.’27 Consistent with this precedent, the Commission concluded 

that optional EAS traffic was not subject to reciprocal compensation.”’ The Commission also 

found that to the extent that FX-type and 8YY traftic did not terminate within a mandatory local 

calling scope, they were not eligible for reciprocal compensation. However, the Commission 

held that its findings with regard to optional EAS and FX-type traffic did not preclude the parties 

affected by the Award from negotiating and/or arbitrating appropriate compensation related to 

such traffic in other proceedings in which interconnection agreements may be addressed.129 The 

Commission reiterated that its Award in Docket No. 21982 did not preclude CLECs from 

establishing their own local calling areas or prices for purpose of retail telephone service 

offerings.130 

5. Docket No. 24015 

Docket No. 24015,’31 determined that “all ISP-Bound traffic, whether provisioned via an 
FX/FX-type arrangement or not, is subject to the compensation mechanism contained in the 

FCC’s ISP Remand Order“.”* The Arbitrators reiterated that “all ISP-bound traffic is subject to 

In Firs1 Mega-Arbitration Award 15.8; Project No. 16251, Order No. 55. Attschmenl 12 ~ 1 . 1 .  See also 
Evaluation of the Publlc Utilily Commission of Texas. In the Maner of Applicarlon of SRC Communlcarions Inc.. 
and Sourhwesfrrn Bell Telrphonc Compcv~y, and Sourhwesrern Bell Communlcarions Sewlces, Inc. D/B/A/ 
Sourhwestern Bell Long DistMcefor Provision of In-Regloth InrerUTA Sewices in T u a ~  PursuanI to Section 271 
of rk Telrcommunications Act of 19% To Provlde In- Region, CC Dockot No. 00-4, at 88 (Jan. 31, ZMX)); Fmjecl 
No. 16251, Final Slaff Report on Collsboralive Roceas at 103-104 (Nov. 18, 1998). 

First Mega-Arbifrafion Awardq59. 

It’ Proceeding to Examirw Reciprocal Cornpenrorlon Pursuanr ro Section 252 of rk Fedeml 
Telecommunications Acf of 1996, Docket No. 21982, Revised Arbhation Award, a1 18, foolnote 59 (Aug. 
31,2000). 

I3O Firsf Mega-Arblrrotion Awardf59. 

Carrier Compensarion for “FX-Qpe” Tr@c Againsf Southwestern Beli Tehphone Company. 
Consolidated Comphinrs mi Requests for Post-Interconnection Dirpule Resolution Regarding Infer- 

Arbifration Awcrrdpp. 30-31,DocketNo. 25188. 
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the FCC’s ISP Remand Order“ in the Revised Arbitration Award issued on August 28, 2002. 
The Revised Arbitration Award noted that the Commission had limited the scope of its review 

with regard to FX traffic compensation in previous Awards, allowing subsequent proceedings to 

examine the particulars of whether or not traffic was originating and terminating within a 

mandatory local calling scope. Further, the Arbitrators noted that the Commission “declined to 

address the question of compensation for FX trafnc that did not meet the requirements being 

applied to all other types of local traffic“.’33 The Award and Revised Award conclude that it is 

necessary to segregate and track FX traffic, whether ISP-bound or not, from all other traffic, 

using a ten digit screening methodology, to ascertain appropriate cornpensation. 

It is important to note that, neither the Award in Docket No. 21982 or in Docket No. 
24015 addresses the impact of FX-type traffic wherein there is no local exchange calling area 

ISP presence and which allows the CLEC to collect the ISP-bound traffic in the local exchange 

calling area to transport to ISPs located outside of the local service area boundaries. 

1. Declaratoiy Ruling 

In 1999, in conjunction with a notice of proposed rulemaking, the Federal 

Communications Commission (FCC) issued a Declaratory Ruling concluding that “ISP-bound 
traffic is jurisdictionally mixed and appears to be largely inter~tate.”’~~ However, in the absence 

of a federal rule regarding the appropriate inter-carrier compensation for this uaffic. the FCC 

concluded that parties should be bound by their existing interconnection agreements, as 

interpreted or imposed by state commissions under their authority to arbitrate interconnection 

disputes under FTA $252.”’ 

”’ RevisedArbitrafion Award, memorandum p. 3, Docket No, 24015. 

‘I‘ In the Matter of lmplcmcnrm‘on of the Local Competition Provisions in the Teleconununlcatlons Act of 
1996: Inter-Cam’er Compen#&n for ISP-Bound W c .  Declaralory Ruling in CC Docket No. 96-98 and 
Notice of Roped Rulemalting in CC Docket No. 99-68. 14 PCC Rcd 3689 at 11 (181. Peb. 26, 1999) 
(Declaratory Ruling). 
”’ Id. 
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The FCC concluded that the ISP traffic does not terminate at the ISP's local server but 

instead continues to the ultimate destination(s), often an Internet website in another state.lM The 

FCC declined to separate ISP-bound traffic into two components: an intrastate 

telecommunications service, and an interstate information service.'37 In so doing, the FCC 
analyzed ISP traffic for jurisdictional purposes a8 a continuous transmission from the end user to 

a distant Internet site." 

The FCC found that a state commission's decision to impose reciprocal compensation 

obligations upon ISP-bound traffic in an arbitration proceeding does not conflict with any FCC 

rule regarding ISP-bound traffic."9 The FCC noted that FTA 5252(b)(5), and FCC mla 
promulgated thereunder, concern inter-carrier compensation for local telecommunications traffic. 
However, in so noting, the FCC concluded that ISP-bound traffic is non-local interstate traffic.'@ 
Pending completion of the rulemaking initiated as a part of the Declaratory Order, the FCC 

found that state commissions were not precluded from determining that reciprocal compensation 

is an appropriate interim inter-carrier compensation rule, pursuant to contractual principles or 
other legal or equitable considerations.14' 

2. iSP Remand Order 

On April 27. 2001. the FCC released an Order reconsidering the proper treatment for 
purposes of inter-canier compensation of telecommunications traffic delivered to ISPs.'" The 

FCC modified its analysis in the Declararory Order to conclude that Congress excluded traffic 
identified in FTA #251(g). including traffic destined for ISPs, from the definition of 

"telecommunications" traffic subject to reciprocal compensation.l" Accordingly, although for 

different reasons than set out in the Declaratory Order, the FCC found that the provisions of 

I" Id.¶l?. 

Id.113. 

IU Id. 

Id &6. 

Id; also h. 87. 

"' Id. 927. 

In the Mater oflnfercorrlcr Compensllrionfor ISP-Bound TwJ7c- CC Docket No. 99-68. Order 
on Remand and Repon and Order. PCC 01-131 (rel. Apr. 27.2001) (ISP Remand Order). 

I" Id 11. 
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Fl'A 9251(g) do not extend to ISP-bound M i c ,  reaffirmed its previous conclusion that M i c  
delivered to an ISP is predominantly interstate accesa traffic subject to FTA 4201, and 

established a cost recovery mechanism for the exchange of ISP-bound In effect, the 
FCC concluded that ISP bound traffic was not local traffic but predominantly interstate tr&c. 

Thus, a national policy was roqked. In particular, the W C  initiated a 36-month transition 

towards a complete bill-and-keep ncovery system.'" 

Based upon the record before it, the PCC determined that bill-and-keep appears to be the 

preferable cost recovery mechanism for ISP-bound traffic because it eliminates a substantial 

opportunity for regulatory arbitrage.'* The FCC noted that its goal is decrcased reliance by 

carriers upon carrier-to-carrier payments and an increased reliance upon recovery of costs from 
ei~d-users.'~' This goal reflects the FCC's concern regarding two troubling effecb of the classic 

regulatory arbitrage caused by Internet usage. First, it created incentives for inefficient entry of 

LECs intent on serving ISPs exclusively and not offering viable local telephone competition, as 
Congress had intended to facilitate with the 1996 Act. And secondly, the large one-way flows of 

cash made it possible for LEG serving ISR to afford to pay their own c u s t o m  to use their 
services, potentially driving ISP rates to consumers to uneconomical teve~s.'~" The PCC found 

unpcrsuasive arguments proffered by CLECs that requiring them to recover more of their costs 
from their ISP customers will render it impossible for CLE?Cs profitably to serve ISPs or will 

lead to higher rates for Internet access. Moreover, the FCC observed that there is no public 

policy to support a subsidy running from all users of basic telephone service to those end-users 

who employ dial-up Internet access.'4p 

Finally, the FCC noted that the Eighth Circuit observed that preexisting regulatory 
treatments of services (access charges) were not expected to move to a cost based pricing 

immediately and that those services enumerated under #251(g) are therefore '*carved out" from 

I" Id. 

14' Id f7. 
'46 Id.96. 

Id. f7. 
Id.921. 

I" Id.987. 

117 
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the purview of #251(b).1M The PCC further reasoned. from chis observation of the Eight Circuit, 

that services which when analyzed are equivalent to two LECs providing access m i c e  to an 
ISP’s end-users fall within the OZl(g) standards.‘51 Tha FCC then noted that such scrvices were 

subject to FCC or state jurisdiction whether those obligations implicated pricing policies or 

reciprocal compensation.152  his latter conclusion of the FCC’S ISP Remad Order is pertinent 

to thc Arbitration at hand. 

C. pele vsnt Coult k b l  OD! 

I .  Bell Atlantic Telephone Cornpanles v. FCC 

On March 24, 2000, the District of Columbia Circuit COUR vacated the PCC‘s 

Declaratory Order regarding inter-carrier compensation for ISP-bound aafflc.‘” The cow 

r e m d e d  the FCC decision to the federal commission because the PCC did not properly explain 

why ISP-bound traffic should not be subject to reciprocal compensation. The court found that 

the FCC’s ruling was premised on its decision to employ an end-to-end analysis traditionally 
used for jurisdictional purposes in determining whether particular traffic is interstate.1w The 
FCC utilized the end-to-end analysis to demonstrate why ISP-bound traffic is interstate traffic, 

not terminating local telecommunications traffic and why the traffic is “exchange access” rather 

than Wephone exchange service.””’ The court went on to examine the FCC’s statutory and 

policy justifications regarding Its ISP-bound haffic finding. Ultimately, the COUR found that the 

FCC had not explained why the end-to-end analysis “is relevant to discerning whether a call to 

an ISP should fit within the local call model of two collaborating LECs or the long-distance 
model of a long-distance carrier collaborating with two L E C S . ” ~ ~ ~  Consequently, the court 
vacated the Declaratory Order and remanded the case to the FCC. After the federal court’s 

ruling, the FCC issued the ISP Remand Order discussed above. 

ISP R r m d  Order. I38 re: Compfel, 117 F 3d a1 1073. 

I” Id atf39. 

‘* Id at139. 

I” Bell All. Tel. Companies v. FCC, 206 P.3d I (D.C.Cir. ZOOO). 
Iy Bell Afl. TeL, 206 F.3d an 5. 

‘” Bell Atl. El., 206 F.3d 81 4, 5. 
I” BrNAtl. Tel., 206F.3da15; I S P R e m M d O r d e r e ~ ~ 1 6 , 2 5 , ~ d 5 3 .  
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